


\\\\\\\



INTERNATIONAL JOURNAL OF
LAW AND CONTEMPORARY STUDIES

VOLUME 4 NUMBER 1 & 2

CONTENTS

Promoting Peace and Security Through the African Union
Ajegena, John Angibi

Legal Framework for the Control of Child Trafficking in
Nigeria
Oladele, Grace Abosede

Intellectual Property: The Legal Remedies for Infringement
of Trade Mark and Common Law Tort of Passing Off
Fagbemi Sunday Akinlolu

Regulating Insider Dealing: The Nigerian Experience
Lokulo-Sodipe, Jadesola O.

Constitutional Breaches Under Obasanjo's Democratic
Second Term: A Review of the Anambra and Plateau Cases
Ariye, E. C.

The Relevance of the Judiciary in a Democratic Nigeria
Guobadia, Osahon O.

Electoral System and Democratic Consolidation in Nigeria:
The Reforming Agenda
Usman, Abu Tom

The Position of Land Ownership in Nigeria
Mohammed Sani

National Human Rights Commission and the Promotion

and Protection of Human Rights in Nigeria: A Reflections,

Emerging Challenges and Suggestions For Effectiveness
Okene, O. V. C.

Compliance with Statutory Marriage Formalities under
Nigerian Law: The Need For A Rethink
Oladele, Grace Abosede

2009

10

31

55

68

78

97

105

110

129



The Challenges of Corporate Governance and the
Associated Solutions in the Fight Against Corruption in
Companies

Udu Eseni Azu

Letting Die: A Moral Defence
Adenugba, Oluwaseun Adeola

International Copyright Dimension of Internet Publications:

An OverView
Araromi Marcus Ayodeji

Transfer of Property in Commercial Transaction
Osuntogun, Abiodun Jacob

Critical Appraisal of Contract of Employment under the

Nigerian Legal System
Olusegun Onakoya

Can Laws Protect Forestry and Wildlife in Nigeria:
The Role of Women in Management ofNatural Resources
Binta Dalhat

143

153

166

181

208

225



CRITICAL APPRAISAL OF CONTRACT OF EMPLOYMENT
UNDERTHE NIGERIAN LEGAL SYSTEM

OLUSEGUN ONAKOYA

A bstract

Ever since the abolition ofslavery, workers have become entitle to the
freedom to determine what work they would warn to do and also
ascertain the terms and conditions upon which their Services are being
hired. Consequently, it is noted that Labour Law rest heavily upon the
legal phenomenon, the individual contract of employment, in which two
parties namely the employer and the individual employee are looked
at by the law as equals to a legally enforceable agreement. The laws
which govern employment occupy a Position of considerable importance
in any modern society. This is so because ofthe tremendous contribution
which workers can make to a national growth and development as
well as the general well-being of the nation’ citizenry. In this paper we
shall examine the various aspects of the contractual relationship
between the employer and the employee, particularly the formation of
contract of employment, rights and obligations o fparties to the contract
and the impact of the related legislations on the subject of discourse.

Key words: Contract, Employment, Legal-System, Nigeria.

INTRODUCTION

Black’s Law Dictionaryldefines employment contract as one between an
employerand employee in which the terms and conditions ofemployment are stated.
Labour Act,2also defines contract ofemployment as;

any agreement, whether oral or written, express or implied, whereby
one person agrees to employ another as a worker and that other
person agrees to serve the employer as a worker.

OLUSEGUN ONAKOYA is a Lecturer in the Department of Private and Business Law,
University oflbadan, Nigeria.
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A contractofemployment is like all other contracts. governed by the general
principles oflaw ofcontract. Therefore, all the essential features which characterize
ordinary contracts must be present ina contractofemployment before it can be said to
be a valid contract of Service.

A contract ofService isarelationship entered into between two parties namely;
anemployerand employee or sometimes referred to as “Masterand Servant relationship”
whereby the servant agrees to serve the master and to be subject to the control ofthe
mastereither for a fixed term ora term ofindefinite duration in retum for a benefit.3
Under the Labour Act4an employer is defined to mean-

anyperson who has entered into a contract o femployment to employ
any other person as a worker either for himselforfor the Service
ofany other person, and includes the Agent, Manager or Factor
ofthatfirst-mentionedperson and the personal representative of
a deceased employer.

Ihe Act did notdefme an employee buta worker is defined in Section 91 (1) to mean-

any person who has entered into or works under a contract with an
employee, whether the contract isfor manual labour or clerical or is
expressed or implied or oral or written, and whether it is a contract of
Service or a contract personally to execute any work or labour, but does
not include- (a) any person employed otherwise thanfor the purposes of
the employer 'sbusiness; or (b)person exercisingadministrative, executive.
lechnical, orProfessionalfunctions aspublic officers or otherwise; or (c)
members of the employer'sfamily; or (d) representatives, agent and
commercial travelers in sofar as their work is carried on outside the
oermcinent workplace ofthe employer ‘'sestahlishment; or (e) any person
to whom articles or materials are given out to be made up, cleaned.
washed, altered. ornamented, ftnished, repaired or adaptedfor sale inhis
own home or on other premises not under the control or management o f
the person who gave out the articles or the material; or (f) any person
employed in a vessel or aircraft to which the laws regulating merchant
shipping or civil aviation apply.

It is imperative to note that the import ofparagraph (a)-(f) above is that the

employees under these categories will notenjoy the rights and Privileges accorded to a
“worker” underthe Act, while correspondingly may not be subjected to liabilities attached
thereto.

An employee orworkercould also mean a person employed by another to do
work forhim on the terms that he (the employee) is to be subject to the control and
directions ofthe employer in respect ofthe manner in which hiswork is to be done.
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The relationship between an employerand an employee is traditionally referred
to as masterand servantrelationship. It constitutes the very foundation of Labour Law
and the relationship has its basis on the contract ofservice or contractofemployment.
The traditional test forexamining who an employee is has been thatofcontrol which
means that if the employer could control when, how and where the worker is to work,
then that worker is his employee. Emphasis soon shifted from the fact of control or
subjection to command to right o fcontrol due to the changing nature ofthe nature ofthe
social and industrial scene where actual control could not be exercised because many
employees had come to possess skills which theiremployer* did not possess. This left
the employerwith only the residual right o fcontrol exerciseable by disc*linary sanction.’

In an attempt to distinguish between employeesengaged for Contracto fService
and Contractfor Service, the Supreme Court ofNigeria, in the case of EP Iderima
V. Rivers State Civil Service Commision6categorize employment thus-

In the law o f master and servant, employmentfalls into three
categories viz:- (a) A pure master and servant relationship under
common law. (b) Employment where office is held at pleasure.
(c) Employment by Statute.

The fundamental reason for the distinction between the Contracto fService
and Contractfor Service is based on the fact that the rights and Privileges ofa worker
or servantcannot be enjoyed by an independent contractor.

The Court in a bid to determine whether or not a person is a servant or an
independent contractor has further devised three tests, namely: (i) The Control Test,
(i) The Integration/Organization Testand; (iii) The Multiple Test7.

The Control Test
The House of Lord in Mersey Docks and Harbour Board V. Coggins & Griffith
(Liverpool) & Anr.8Stated asfollows-

The ultimate question is not what specific Orders, or whether any
specific Orders, were given but who is entitled to give the Orders as
to how the work should be done.

The decision above affirmsthe principle thata master is entitled to teil his servant
the way in which the servantisto do the work upon which he is engaged.

This test has however been criticized fornot meeting-up to the advancement in
modern day contract ofemployment where the Professional and other skilled-workers
are not to be controlled on the way they exercise discretion and exhibitcompetence in
the course oftheiremployment.
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It istherefore clear that the control test cannot be the sole determinant o fthe
existence o fthe masterand servant relationship as its potency has been greatly whittled
down.

Integration or Organization Test

This test has its origin in Lord Denning's Judgment in Stevenson, Jordan
Harrison Ltd. V. Macdonald & Evans9where the testendeavours to ascertain whether
the role ofthe person performing a contractual duty is an integral part ofthe businessof
the employer. Where the answer is in affirmation, the person performing the duty is a
servant but where it is negative, he is not. This test has also been criticized; particularly
where the employee isthe only one inthe Service ofan individual employer, then there is
nothing like Organization.

Multiple Test

Under this test, the following factors are adopted: (a) Power ofselection ofthe
personto do thejob; (b) The paymentofwages; (c) Control of method ofdoing thejob
(d) Employer’s powerofdiscipline. The origin ofthistestistraceable to the decision of
LORD THANKERTON,Owhen he stated thus quoting LORD COOPER:

The learnedjudge adds that a contract o fService may still exist if
some o fthose elements are absent altogether, orpresentonly in an
unusualform, and that the principal requirement o fa contract of
Service is the right ofthe master in some reasonable sense to control
the method ofdoing work and that thisfactor ofsuperintendence
and control hasfrequently been treated as critical and decisive of
the legal quality o frelationship.

This test appears to be broad and flexible, hence its acceptability in modern day
contractofemployment.

FORMATION OF CONTRACT OF EMPLOYMENT

Contract ofemployment, like all other contracts are govern by the universal
principles of law ofcontract. Therefore, all the elements or essential features which
characterize ordinary contracts must be present inacontractofemployment before it
can be said to be a valid contract of Service. The essential features ofa valid contractare
as follows: (i) Offer; (ii) Acceptance (iii) Consideration and (iv) Intention to enter into
legal relations.

OFFER

Offerisdefined as definite undertaking or Promise made by one party with the
intention that it shall become binding on the party making it, as soon as itis accepted by
the party to whom it is addressed.
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The Court of Appeal in BF/ GROUP V BUREAU OF PUBLIC
ENTERPRISES*“gave aprofound meaning and nature of offer thus:

An offer isaproposal which originates or emanatesfrom ihe ojferor
lo lhe offeree to enter into an agreemenl to do or not to do a
particular thing, since the essence o foffer is reciprocal acceptance,
the offeror anticipates the expected acceptance and this he makes
clearly in the offer. A valid offer must be precise and unequivocal,
giving no room for speculation or conjecture as to its real content
in the mind of the offeree. The offeror must have completed his
own share in theformation ofa contract byfinally declaring his
own readiness toundertake an Obligation upon certain conditions
leaving to the offeree the Option o facceptance or refusal.

In most cases ofcontractofemployment the employerare usually offeror while
in some other instances the nature ofthe contract of Service determines whether the
employeroremployee is the offeror. Where the former is the offeror, the latter will be
the offeree.

ACCEPTANCE

A valid acceptance isdefined as a final expression ofassent to the terms ofthe
offer. It should be noted thatan offer will not be capable ofacceptance, ifthe person
accepting itwas ignorant of the offer in the first place. For instance where a volunteer
workerata Community Town-Hall later discovered that the Services he rendered had
been offered to interested offeree (employees), the question is, Can he claim to have
accepted the offer as at the time he did thejob? the answer is in the negative.

There must be positive evidence from which the court can infer acceptance. It
must not be subjective in nature because acceptance effectively brings the offer to an
end as both merges into contract.

The Court in B.F.I Group V. Bureau ofPublic Enterprises (supra) gave an
explicitmeaning ofacceptance as follows:

An acceptance is the reciprocal act or action of the offeree to an
offer in which he indicates his agreemenl to the terms o fthe offer
as conveyed to him by the offeror. In other words, acceptance is the
act ofcompliance on the Part ofthe offeree with the terms o f offer.
Itis the element o facceptance that underscores the bilateral nature
o fa contract. An acceptance ofan offer may be demonstrated: (a)
By conduct o ftheparties, or (b) By their words; or (c) By documenl
that have passed between them.
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The Court posited further that-

For there to be an acceptance o fan offer, there must be an external
manifestation o fassenl, some word or act done by the Offeree or
his authorizedagent which the law can regardas the Communication
by the Offeree to the Offeror. This is because in order To make a
binding contract. itis necessary not only that itshould be accepted
but that the acceptance be communicated. Mental or internal
acceptance is not enough.

Itisobvious from the judgment ofthe Court as stated above thatacceptance
means the following:
(a) Assenttothetermsofthe offer
(b) The assent must be absolute and unqualified.
(c) Theacceptance (thatis, assent) must be plain. unequivocal. unconditional and
must be unreservedly given.
(d) Assentcannotbe given inignorance ofthe offer.

CONSIDERATION

As earlier noted, consideration is one ofthe essentials that must be presentina
valid contract. Consideration serves as nexus between offer and acceptance.

In contract ofemployment, wages to be paid by the employer and Services to
be rendered by the employee in retum for the wages are regarded as Consideration.

According to Black’s Law DictionaryXconsideration isdefmed as:

Something (such as an act, aforbearance. or a retum promise)

Bargainedfor and received by apromisorfrom apromise; that

which motivates aperson to do something. especially to engage
in a legal act.

The defmitionof LUSH J. in Currie V. Misa'yappearsto be a widely accepted
definition of“Consideration”. where it was defined as follows:

Avaluable consideration in the eye o fthe law may consist either in
some right, interest, profit or benefit accruing to the one party, or
someforbearance. detriment, loss or responsibility, given, suffered
or undertaken by the other. Thus consideration does not only consist
o fprofit by one party butalso exist where the otherparty abandons
some legal right in the present, or limit his legalfreedom ofaclion
in thefuture as an inducementfor the promise o fthefirst. So it is
irrelevant whether one party benefits but enough that he accepts
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the consideration and thal the party giving it does hereby undertakes
some birden or lose something which in contemplation oflaw may
be ofvalue.

Section I(l)ofthe ActUprovidesasfollows: (1) Subjectto thissection (a)the
wages ofaworkershall inall contracts be made payable in legal tenderand not otherwise:
and (b) if in any contract the whole or any part of the wages of a worker is made
payable inany othermannerthe contract shall be illegal, null and void the above Provision
isaclear departure from the general principle ofcontract where Services can be exchanged
for Services or parties agreeing to any other form of consideration apart from legal
tender, that is “something for value.”

Sub-section (2) also provides that-

An employer may provide food, a dwelling place or any other

allowance orprivilege as a part ofa worker 'sremuneration ifthe

food, dwellingplace, allowance or privilege isprescribed by law.

by a collective agreement or by an arbitration award because it is

customary or desirable in view of the nature of the industry or

occupation in which the worker is engaged; but in no case shall an
employer give to any worker any intoxicating liquor or noxious

drug by way o fremuneration.

Sub-section (3) specifiesmode ofpayment which cannot be subverted by mutual
agreement ofthe employer and employee as such contractual arrangement will be a
nullity to the extentofitsinconsistency with the said Provision. Its provides thus:

Except where otherwise expressly permitted by this Act, wages
payable in money shall be paid only in legal tender or, with the
prior consent in writing ofthe worker concerned, by cheque or
postal order andpayment orpurported payment in any otherform
shall be illegal, null and void.

There isno doubt that the wages or salary which an employer is obliged to pay
will normally be a subject-matter ofan express contract. Indeed, where an agreement
foremployment leaves outthe matter o fpayment there might arise the question whether
there isacontract ofemployment.

However, at common law, a contract may be implied from the conduct ofthe
parties, particularly where it is clearly indicated that the employment was not to be
gratuitous.B

INTENTION TO ENTER INTO LEGAL RELATIONS

One ofthe major essentials ofa contract is parties’ intention to enter into legal
relations with themselves. In other words, for avalid contractofemploymenttobe
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forrned, there must be mutuality ofpurpose and intention. The two minds must meet at
the same point, eventor incidents. They must be saying the same thing at the same time.
The meeting ofminds ofthe contracting parties is the most crucial and overriding factor
ordeterminantin contract. An agreementwill not be binding on the partiesto it until their
minds are at one both upon matters which are Cardinal to the species ofagreement in
guestion and also upon matters that are part ofthe particular bargain.

A contractofemploymentis aresult ofagreement between the parties thereto.
The law does notimpose an unwilling servanton awilling master or vice-versa. it is this
freedom ofcontractthatdistinguishes a servant serving under acontract ofemployment
and slave.
In Nukes V. Doncaster Amalgamated Collieries Ltd.J6Lord Atkins noted as follows:

Ihadfancied that ingrained in the personal Status o fa Citizen under
our laws was the right to choosefor himselfwhom he would serve
andthat, this right o fchoice constituted the main difference between
a servant and a serf.

The Constitution ofthe Federal Republic of Nigeria 1999 provides? for the
right ofthe dignity ofhuman person as no person shall be held inslavery or ser\itude and
no person shall be required to perform forced orcompulsoiy labour.

Section 73(1) ofthe Act also provides that-

Any person who requires any olher person. or permits any other
person to be required, to performforced labour contrary to section
34(1)(c) ofthe Constitution o fthe Federal Republic o fNigeria shall
be liable to afine not exceeding N1.000 or to imprisonmentfor a
term not exceeding t+woyears or both.

Other fundamental issues in contractofemployment include: (i) Capacity to
Contract and (ii) Legality ofthe Contract. which we shall nowexamine intum.

CAPACITY

The contractofemployment like every other specie ofcontract place restrictions
on certain individuals who are statutorily not qualified to be a party, whether as an
employeroremployee inacontractofemployment.
Section 9(3) ofthe Act provides that:

Except in the case ofa contract o fapprenticeship, noperson under

the age ofsixteen years shall be capable o fentering into a contract
o femployment under this Act.

Section 59 ofthe Act further curtails the rightofYoung persons to enter into a contract

ofemployment. The Provision seeks to protectthe Young personsagainst “hard” labour.
Section 59(1)(a) ofthe Act provides that-
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No child shall be employed or work in any capacily excepl where
he is employed by a member of hisfamily on light work of an
agricultural, horticultural or domestic character approved by the
minister.

Sub-section 2 ofthe above Provision States that-

Noyoung person under the age offifteen years shall be employed
or work in any industrial undertaking: Provided this subsection
shall not apply to work done byyoungpersons in technical schools
or similar institutions if the work is approved and supervised by
the Ministry of Education (or corresponding department of
government) ofa state.

It should be noted that while Sections 50-64 o fthe Act are desirable, their
impact is yet to be seen in the Labour Marketsince most ofthis provisions are better
observed in breach than in compliance, usually with the active connivance ofthe child
employee and his parents/guardian on the one hand and employer on the other hand.

However, the reason for the violation ofthese provisioas and relevant legislations
designed to protect the young persons has its root in poverty and poor Standard of
living of majority o fthe citizens.

For instance Section 64(1) o fthe Act providesas follows:

Any person who employs a young person in contravention of
sections 59-62 o fthis Act or any regulations made under section
63 of this Act, the proprietor. owner and manager of any
undertaking in which ayoungperson isso employed and any parent
or guardian ofayoungperson who permits the youngperson to be
so employed shall be guilty ofan offence and on conviction shall
be liable to afine not exceeding N1 00.

Itisclear from the Provision above that the only penalty to be paid upon conviction
isa fine of N100 which has in no way deterred desperate parents/guardian, young
person and even employer from violatingthe said law.

Alsothe common law protects infants that is, those lessthan twenty-one years
ofage, against disadvantageous contracts. In so far as contracts ofemployment are
concemed the common law position is that such contracts are, prima-facie, binding on
the infant.BHowever, a contractofemploymentofan infant when looked at as a whole
must be for the infant’s benefit if he is not free to repudiate it. The approach under the
common law is different from that ofthe LabourAct.
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ALIENS

Any person who is not a Citizen of Nigeria is prohibited from accepting
employment, except with the Federal or a state govemment. withoutthe consentin
writing ofthe chieffederal immigration officer. Nor can he, own his own accountor in
partnership with any other person, practice a Professional or establish or take over any
trade or business or register or take overany Company with limited liability. forany such
purpose withoutthe consentofthe Ministerresponsible forimmigration which may be
givenon such conditions asto the locality o f Operation and person to be employed oron
behalfofsuch person.

Also, where any person inNigeria desires to employ a person who is national of
any other country he must, unless exempted, make application to the chief federal
immigration officer in the prescribed mannerand must give such information asto the
Provision to be made for repatriation ofthat national and his dependants as the chief
immigration officer may reasonably require.

No such person mustbe employed withoutthe permission o fthe chiefimmigration
officer given on such terms as he thinks fit.20

Sections 33 and 34 ofthe Actexpressly provide forthe procedural requirement
forrecruiting foremployment in Nigeria.

Persons ofUnsound Mind

A contract ofemployment entered into by a person who Claims to be insane is
nevertheless binding on him unless he can prove thathe did notknow whathe wasdoing
at the time he entered into the contract and further that the other party knew he was so
insane to have been incapable to understand what he was doing. Such proofwéll render
the contract voidable atthe Option o fthe insane person.2

The Form ofContractof Employment

There isno general law which stipulates the form which a contract o femployment
musttake. It isgovemed by the common law. Thus, a contractofemployment may be in
writing, under seal, or it may be verbal or partly in writing and partly orally. 1tmay also
be by conduct.

An oral contract no matter the Status ofthe person so employed, isasvalid as a
written contract, but there isno doubt that an oral contract presents greater problems of
proofboth ofthe existence and ofitsterms.2

However, two classes ofcontracts ofemployment must be in writing. Apart
from a contractofapprenticeship or ofseamanship no contract is expressly required to
be inwriting although requirements o fsection 7(1) ofthe Act will have the same effect as
a written contract. It must be stressed that where a contractis required to be in writing,
the statutory provisions must be scrupulously observed, otherwise the contract may be
avoided by either ofthe partiesto it.
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Even where the law does not require a contract to be in writing, important
contract ofemployment are. as a matter ofpractice and prudence, made in writing and
the terms set out fiilly in the contract document.

The CourtofAppeal in PanAfrican Bank \/ James Ede Zheld that a contract
could be in writing. Itcould also be inparole. Courtscan also inferthe existenceofa
contract ofthe parties in the circumstances o fthe case.

In Shena Security Co. Ltd. V. Afropak (Nig.) Ltd. & 2 ors.2it was held that
a contractofemployment means any agreement oral or written, express or implied
whereby one person agrees to employ another as a worker and the other person agrees
to serve the employer as a worker.

Itis important to note that under the Nigerian Legal System, employment is
broadly classified into two groups particularly in adjudication over dispute. They are:
Employmentwith statutorv flavour and otherswithout statutory flavour.

The Court in ChiefJ.A. Ogieva & 378 ors. V. ChiefLucky Ighinedion & 3
ors. where in determining whether contractofemployment has statutory flavour held
as follows-

Thefad that an Organization or authority which is an employer, is
a statutory body does not mean that the conditions o fService o fits
employees must be of a special character. The character of an
appointment and Status of the employer in respect thereof is
determined by the legal character and the contract ofthe employee.
Hence, where the contract o fappointment is determinable by the
legal character and the contract ofthe employee. Hence where the
contract of appointment is determined by the agreement of the
parties simpliciter, there is no question of the contract having a
statutory flavour.

The Court went further to state-

Thefact that the other contractingparty is the creation o fa Statute
does not make any difference. In other words, where an employment
is not governed by any statutory provision, it does not enjoy
statutoryprotection and cannot be reasonably saidto have statutory
flavour. This is so, notwithstanding thefact that the employer is a
creation o f Statute or is a statutory Corporation. There must be
something in the contract o femployment, which brought it Mithin
the provisions ofthe enabling Statute.

TERMS OF THE CONTRACT
The duties, liabilities and rights to a contract of Service constitute the terms
ofcontract. They may be written ina single comprehensive document. Sometimes the
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terms are gathered from various documents. Where there is no written document then
proofoftrade practices or oral agreement or representations may be relied upon in
determining the terms ofcontract between the parties.

It is stressed that the regulations between an employerand employee derives
from two primary sources. Statute and contractofemployment itself.
The various labour Statutes impose numerous duties and obligations on both partiesto a
contract ofemployment, itthus appear that, in practice the statutory and non-statutory
rights & obligations are readjointly to give effect to the intention ofthe parties.

Itis important to note that statutory obligations where impose, cannot be excluded
by terms ofthe contract ofemployment, except where and to the extent that a Statute
itselfso permits.

Express Terms

The express terms ofacontractofemploymentare those terms which the parties
formulated before or at the time ofconcluding contract. Sections 7,13-20 ofthe Act
provide for “Written particulars o fterms ofemployment” and “Terms and conditions of
employment” respectively. The specific formulations ofthe parties may be added to the
content ofthe above provisions and clearly spelt-out.

The contractual terms, whether implied orexpress are meant to be negotiated
and agreed to. with individual worker (employee) since a Colleclive Agreement, at
common law isnot regarded as contractually binding on the partiesto the agreement.%
Express terms may be found in documents with title such as“conditionsofemployment”,
“Works Rules”, Administrative Manual”, “StafFHandbook” etc.

Implied Terms
Termsoraterm may be implied into a contract ofemployment which would impose
rights and obligations on the parties to the contract although they have not expressly
provided forthem. Implied terms include:
(a) Termsimplied by trade customs or practices
(b) Termsimplied by Courts, and
(c) Termsimpliedby the Statute
One test fordetermining whethera term may be implied or not is that laid down
by Scrutton LJ in Reigate V Union Manufacturing Co. (Ramsbottom) Ltd.Z7fwhere
he stated that-
Aterm can be implied fit is necessary in the business sense to give
efBcacy to the contract; that is, if it is such a term that it can
conlRdently be said that if at the time the contract was being
negotiated some had said to the parties "what will happenin such
a case ” they would both have replied, “ofcourse, so and so will
happen; we did not trouble to say that; it is so clearly
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Unless the Court comes to some such conclusion as that, it ought
notto imply a term, which parties have not expressed.
Similarly, Mckinnon LJ in Shirlaw V. Southern Foundries Ltd2asserted that-

Prima-facie that which in any contract is left to be implied and
need notto be expressed issomethingso obvious that it goes without
saying; so that ifwhile the parties were making their bargain an
officious bystander were to suggest some express Provisionfor it in
their agreement they would testily suppress him with a common:
"oh, ofcourse. ™’

However, what is clear beyond doubt is that whether terms of contract of
employmentare “express” or “implied”, they usually contain the rightsand obligationsof
the employer and employee which are legally binding.

ENFORCEMENT

Every valid contractofemployment are enforceable in law. However. like the
general principle oflaw ofcontract, acontract ofemployment may be unenforceable or
void whenever vitiating factors such as ffaud, mistake, undue influence, illegality and
duress are present.

FRAUD AND MISTAKE

The general principle of contract law regarding contracts induced by fraud or
entered into by one party in mistake as to the identity ofthe other or as to the character
or nature ofthe Obligation apply equally to contracts ofService.®

It must be noted however that although fraud, without more, vitiates a contract
ofemployment, mere non-disclosure giving rise to mistake does not. This is because a
contract ofemployment is notone of Uberrimafidei (utmost good faith). In effect, a
servant has no Obligation to disclose any information unless he is required to do s0.3
Section 45(1) ofthe Act provides-

No person shall byfraud, falsehood, intimidation, coercion or is
representation induce any worker to enter into a contract under
this part, and any contract entered into by reason ofany such
inducement shall be void, save that the employer or his agent shall
be liable to pay wages due under the contract and to providefor
the return to hisplace ofabode o fany workerengaged thereunder,
together with any members ofhisfamily who have accompanied
him.

220



International Journal of Law and Contemporary Studies Vol.4, No.l & 2

ILLEGALITY

A contractofemployment must have legal objects. Illegality vitiates such a contract
and makes itunenforceable. Illegality may arise either because the contract infringes
some provisions ofthe Statutesorarule of Common Law or where the employerengaged
the Service ofthe employee to carry out illegal or prohibited acts. In ESI V. MORUKU3
the contract held that where parties purport to do that which the law prohibits, neither
can have recourse to the court. Forexample, employment ofpeople forthe purpose of
engaging in sexual immorality isillegal. LabourActalso declare as illegal the employment
ofwomen and young persons for certain category of Services.

DURESS

Eversince the abolition o fslavery, workers have become entitled to the freedom
todetennine what work they would want to do, who they wish to work for or hire their
Services to and also ascertain the terms and conditions upon which they are hired. The
whole essence ofcontract ofemployment rests on liberty and equality ofthe contracting
parties, namely: employers and employees.

William R. Anson2defines duress as:

Duress consists in actual or ihreatened violence or imprisonment;
the subject o fit must be the contracting party himself or his wife,
parent or child; and it must be inflicted or threatened by the other
party to the contract, or eise by one acting with his knowledge and
for his advantage.

Duress, which means coercion, compulsion or ‘naked’ force vitiates contractof
employment.
Section 73(1)&(2) o fthe Act underscore the importance oftliis vitiating factor when it
states-

Any person who requires any other person, or permit any other
person to be required, toperform forced labour contrary to section
34(1)(c) ofthe Constitution o fthe Federal Republic o fNigeria 1999,
shall be guilly ofan offence and on conviction shall be liable to a
fine not exceeding N 1,000 or to imprisonmentfor a term not
exceeding two years or both. (2) Any person who, being a public
ofjicer, puls any constraint upon the population under his Charge
or upon any members thereofto work infor any Private individual,
association or Company shall be guilty of an offence and on
conviction shall be liable to a fine not exceeding N200 or to

imprisonmentfor a term ofnot exceeding six months, or to both.
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Section 34(1)(c) ofthe Constitution ofthe Federal Republic ofNigeria puts it succinctly
thus-

Every individual is enlitled lo respect to the dignity o fhis person,
and accordingly- no person shall be required toperformforced or
compulsory labour.

Othervitiating factor that may rendera contract ofemployment void is restraint o ftrade
aside from other provisions o fthe Labour Act3which deals with restraint o femployment
ofwomen and young persons.

CONCLUDING REMARKS

The Nigerian Labour law, just like the British System upon which it derived its
source has certain distinctive features. First itis based mainly on common law- a combine
interaction o fthe law o fcontract, the law o ftort, the law o fagency and statutory provisions
butits basic foundation isthe ordinary law ofcontract. The effectis that Nigerian labour
law, following its British model, operates on the basis ofstraight bargaining between the
prospective employer and the prospective worker34

Itisapparentthateven though our various enactments, namely: the Labour Act
LFN 2004, the Constitution of Federal Republic ofNigeria 1999 and other relevant
enactments point to the same direction on the issue ofcontractofemployment in Nigeria,
that is, the employer and the employee are looked at by the law as equals to a legally
enforceable agreement yet in practice the reverse is the case as the employee hardly
make any contribution to the terms and conditions under which they are employed.

Notwithstanding the desirability ofthe provisions ofour law which bothers on
protection ofyoung persons and women, regulations on recruitment foremployment
outside Nigeria, factors like poverty and ineptitude o fdifferentagencies saddled with
the responsibility forenforcement are destroying the very essence o fthese lofty ideals.

Improvement in the Standard ofliving o fthe citizenry particularly in the area of
job availability and other infrastructures will put the employee or prospective employee
atavantage position at negotiating the terms and conditions ofcontract ofemployment
with the employers.
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